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RIGHT-OF-WAY ENCROACHMENT LICENSE
TERMS AND CONDITIONS

1. GRANT OF LICENSE. The City hereby grants to Master Developer a revocable and non-
exclusive permission to enter upon a portion of the City’s right-of-way (the “License Area”) for the
planning, installation, operation, maintenance, and replacement of landscaping, irrigation, community
signing, and related appurtenances (collectively, the “Encroachments”).

The City is not granting a building permit or other authorization that would otherwise be required
from any department of the City or any other regulatory authority to plan, install, operate, maintain, and
replace the Encroachments.

2. TERM. This License shall commence as of the effective date of the Fifth Amendment and
Restatement to the Development Agreement for Skye Canyon Master Planned Community and shall
continue until terminated in accordance with the terms hereunder.

3. LICENSE FEE. Master Developer shall have the right to use the License Area at no cost to
Master Developer.
4. NOT A REAL PROPERTY INTEREST. It is expressly understood that this License does not in

any way whatsoever grant or convey any easement, lease, fee of any kind, or other interest in the License
Area to Master Developer. The City specifically reserves the right to grant other rights to the License
Area that do not unreasonably conflict with the rights granted herein.

5. PRIOR CONTRACTS AND CONDITION OF TITLE. Master Developer’s rights hereunder are
subject to all covenants, conditions, restrictions, easements, agreements, liens, reservations, and
encumbrances upon, and all other recorded or unrecorded matters or conditions of title to or agreements
or documents regarding the License Area. The City does not warrant title to the License Area.

6. CONDITION OF LICENSE AREA. Master Developer acknowledges that it has had full
opportunity to examine, study, and inspect the License Area and hereby waives any claim for damages
that may arise from any of Master Developer’s activities in the License Area. Master Developer’s use of
the Licensed Area shall be conclusive evidence of Master Developer’s acceptance of the condition of the
License Area and Master Developer hereby accepts the Licensed Area in its present “AS IS, WHERE IS,
WITH ALL FAULTS CONDITION™ as suitable for the Encroachments. Master Developer accepts the
Licensed Area with the full knowledge, understanding, and agreement that the City disclaims any
warranty of suitability for Master Developer’s intended purposes.

7. USE RESTRICTIONS. Master Developer shall conform to and shall cause its employees,
business invitees, guests, contractors, and other persons using the Licensed Area pursuant to this License
to conform to all and each of the following provisions:

A. Master Developer shall use the Licensed Area solely for the planning, installation,
operations, maintenance, and replacement of the Encroachments and no other activities shall be
conducted at, on, or from the License Area.

8. MAINTENANCE OF LICENSE AREA. Master Developer shall have all responsibility for
operation, maintenance, and replacement of the Encroachments on the License Area during the term of
this License. Master Developer shall maintain the License Area in a first-class, sound, clean, and
attractive manner. If any damage to the License Area occurs, Master Developer shall promptly notify the
City.

In the event Master Developer fails or refuses to maintain the Encroachments and the License



Area in a manner reasonably satisfactory to the City, and further fails or refuses to take corrective action
within forty-eight (48) hours after its receipt of written notice from the City to so do, the City, at its
option, may perform or cause to be performed any repair or maintenance that may be necessary, and the
Master Developer shall reimburse the City within thirty (30) calendar days after receipt of reasonable
costs related to said repair or maintenance.

9. PUBLIC SAFETY. If the City, in its sole discretion, determines that the Encroachments present a
hazard to the public or to the City, to the City’s facilities or to the City’s ability to safely and conveniently
operate the License Area or the adjacent public right-of-way, Master Developer shall cooperate with the
City and immediately remedy the hazard at no cost to the City.

10. TERMINATION/DEFAULT. This License may be terminated by the City, at any time, by
serving thirty (30) business days written notice (the “Termination Period”). The City covenants to
coordinate as necessary with Master Developer to facilitate the removal of the Landscape Improvements.
Upon expiration of the Termination Period, this License and all rights of Master Developer shall
absolutely cease.

If Master Developer fails to surrender to the City the Licensed Area upon any termination of this
License, all liabilities and obligations of Master Developer hereunder shall continue in effect until the
License Area is surrendered. Termination shall not release Master Developer from any liability or
obligation, whether of indemnity or otherwise, resulting from any events happening prior to the date of
termination.

Enforcement of the provisions of this License may be sought by the City, by any proceeding at
law or in equity, against any person or entity violating or attempting to violate any provision of this
License, either to restrain violation, to compel action, or to recover damages. The foregoing enforcement
remedy shall be in addition to any fines or penalties provided by law, including the City’s Municipal
Code Chapter 9.04, Nuisances.

Failure to maintain the Encroachments may be a violation of the City’ Municipal Code, Title 19,
and may subject Master Developer, its successors and assigns, to civil penalties under the City’s
Municipal Code Chapter 9.04, Nuisances.

11. RESTORATION OF LICENSE AREA. No later than thirty (30) calendar days after any
termination of this License, Master Developer shall, at its own cost and expense, remove the
Encroachments and personal property and restore the License Area for its intended public use (the
“Restoration Work”). Master Developer shall promptly notify City in writing upon completion of the
Restoration Work. City shall notify Master Developer within five (5) business days if the Restoration
Work is unacceptable to City. In the event the City fails to do so within said five (5) business day period,
City shall be deemed to have approved the Restoration Work. If City reasonably objects to any portion of
the Restoration Work, within said five (5) business day period, then Master Developer shall have fifteen
(15) business days to cure such defects after receipt of City’s written objection. If it is not possible to cure
such defects within said fifteen (15) business day period, Master Developer shall nevertheless commence
such cure work within said fifteen (15) business day period and diligently prosecute same to completion.

Any of Master Developer’s Encroachments remaining on the License Area after thirty (30)
calendar days after termination of this License may be removed and the License Area restored to its
original condition by the City, and Master Developer shall reimburse the City within thirty (30) calendar
days after receipt of reasonable costs related to said removal of the Encroachments and restoration of the
License Area by the City.



12. RESERVATIONS. The City specifically reserves to itself and excludes from this License a non-
exclusive delegable right (the “Reserved Right”) over the entire License Area, including any area that
may otherwise be for Master Developer’s exclusive use, if any, as follows:

A. The City shall have the right to use and allow others to use the License Area and to
construct, open, repair, use, and otherwise deal with all manner of improvements at any location on, over
and under the License Area, including any uses that may materially and substantially impair Master
Developer’s ability to use the License Area for a certain period of time under the terms of this License.
By way of example and not limitation, the City may construct additional utilities upon the License Area
and may perform work related to public health, safety or welfare; traffic, street or utility improvement
construction or repair; change of street grade; and installation or other work relating to sewers, storm
drains, water lines, power lines, landscaping, or any other types of structure, work or improvements of
any description, whether or not included within or related in any manner to any of the foregoing.

B. Neither the City nor any of its agents or contractors shall be liable to Master Developer or
any third party for any disruption to the Encroachments due to any exercise by the City or its agents and
contractors of their rights under this License.

C. The City shall have the unilateral right to modify the entirety of the License Area from
time to time during the term of this License. Upon the City’s request, Master Developer, at its own
expense, shall remove, relocate, or protect in place the Encroachments upon thirty (30) calendar days’
notice from the City or such shorter notice, or no notice, as the City may determine to be practical under
the circumstances. Upon completion of the City exercising its Reserved Right, Master Developer shall
replace, at its sole cost and expense, any item temporarily relocated or removed.

D. Master Developer shall actively cooperate with the City to facilitate the City’s exercise of
the Reserved Right.
E. Except in an emergency, entries by the City or its agent and contractors shall be made

only after reasonable notice to Master Devloper. Any damage to the Master Developer Encroachments or
the License Area or to any part thereof resulting from entry by the City or any third parties shall be
promptly repaired or replaced at the sole expense of the party causing said damage.

13. COMPLIANCE WITH LAWS/PERMITS/HOLDS. Master Developer shall, in all activities
undertaken pursuant to the License, comply and cause its employees, agents, contractors and
subcontractors to comply with all federal, state and local laws, statutes, codes, ordinances, rules,
regulations, plans, orders, policies and decrees. Without limiting the generality of the foregoing, Master
Developer, at its sole cost and expense, shall obtain any and all approvals and permits which may be
required by any law, regulation, or ordinance for any activities Master Developer desires to conduct or
have conducted pursuant to this License.

14. INSPECTION. The City and its employees, agents, or contractors may enter and inspect the
License Area or any portion thereof or any improvements thereon at any time and from time to time at
reasonable times to verify Master Developer’s compliance with the terms and conditions of this License.

15. INDEMNIFICATION. To the fullest extent permitted by law, Master Developer shall, and shall
cause its contractors, agents, and representatives to release, indemnify, defend, and hold harmless the
City, its elected officials, officers, employees, and agents (collectively, “Indemnitees”) for, from, and
against any and all claims, liabilities, fines, penalties, costs, damages, losses, liens, causes of action, suits,
demands, judgments, and expenses, including, without limitation, court costs, attorney’s fees, and costs of
investigation (collectively, “Liabilities) of any nature, kind or description directly or indirectly arising
out of, resulting from or related to, in whole or in part:



A this License;
B. any rights or interests granted pursuant to this License;
C Master Developer’s occupation and use of the License Area; or

D. any act or omission of Master Developer or Master Developer’s officers, agents, business
invitees and guests, employees, contractors, or anyone directly or indirectly employed by any of them, or
anyone they control or exercise control over;

The only Liabilities with respect to which Master Developer’s obligation to indemnify the
Indemnitees does not apply are Liabilities to the extent caused by or arising from the negligence or willful
misconduct of any Indemnitee.

Upon written notice from the City, Master Developer agrees to assume the defense, with counsel
reasonably approved by the City, of any lawsuit or other proceeding brought against any Indemnitee by
any entity, relating to any matter covered by this License for which Master Developer has an obligation to
assume liability for and/or save and hold harmless any Indemnitee. Master Developer shall pay all costs
incident to such defense, including without limitation, attorney’s fees, investigators’ fees, litigation, and
appeal expenses, settlement payment and amounts paid in satisfaction of judgments.

16. INSURANCE.

A. GENERAL. Master Developer shall purchase and continuously maintain in full force and
effect for the policy periods specified below the insurance policies specified in this Section. If any work
authorized under this License is performed by a contractor or subcontractor hired by Master Developer,
then these insurance requirements shall also be met by said contractor or subcontractor. The insurance
required hereunder shall not be interpreted to relieve Master Developer of any indemnity or obligation
under this License. Master Developer shall remain fully liable for all deductibles and amounts in excess
of the coverage actually realized. All insurance and requirements in any form or manner is subject to
approval and acceptance by the City.

If Master Developer utilizes umbrella or excess policies to meet limit requirements, these policies
must “follow form” and afford no less coverage than the primary policy. If utilized, Master Developer
shall waive all rights of recovery and its insurers also waive all rights of subrogation of damages against
the City for damages covered by Umbrella or Excess Liability obtained by Master Developer as required
by City.

B. COMMERCIAL GENERAL LIABILITY INSURANCE. Master Developer shall provide
and maintain Commercial General Liability Insurance (broad form coverage) insuring against claims for
bodily injury, property damage, personal injury and advertising injury that shall be no less comprehensive
and no more restrictive than the coverage provided by Insurance Services Office (ISO) form for
Commercial General (CG 00-01-10-01). By its terms or appropriate endorsements such insurance shall
include the following coverage: Bodily Injury, Property Damage, Fire Legal Liability (not less than the
replacement value of the portion of the premises occupied), Personal Injury, Blanket Contractual,
Independent Contractor, Premises Operations, Products and Completed Operations (for a minimum of
two (2) years following final completion of the Project). The policy cannot be endorsed to exclude the
perils of explosion (x), collapse (c¢) and underground (u) exposures without the approval of the City.

If Commercial General Liability Insurance or other form with a general aggregate limit and
products and completed operations aggregate limit is used, then the aggregate limits shall apply
separately, or Master Developer may obtain separate insurance to provide the required limit which shall
not be subject to depletion because of claims arising out of any other projects or activities of Master



Devloper. Any such excess insurance shall be at least as broad as Master Developer’s primary insurance.

Type of Coverage: Occurrence Basis
Amount of Coverage: $1,000,000 per occurrence; $2,000,000 annual aggregate
Policy Period: Annual Policy. Effective for the duration of this License
Name Insured: Master Developer

Additional Insured Parties: City of Las Vegas (its elected officials, officers, employees, and agents)

C. MISCELLANEOUS.

1). ACCEPTABLE INSURANCE COMPANY. The insurance company providing
any of the insurance coverage required herein shall have a Best’s Key rating of A VII or higher, (i.e., A
VII, A VIIL, A IX, A X, etc.) and shall be subject to approval by City. Each insurance company’s rating as
shown in the latest Best’s Key Rating Guide shall be fully disclosed and entered on the required
certificate of insurance.

2) PREMIUMS, DEDUCTIBLES AND SELF-INSURED RETENTIONS. Master
Developer shall be responsible for payment of premiums for all of the insurance coverages required under
this Section. Master Developer further agrees that for each claim, suit or action made against insurance
provided hereunder, with respect to all matters for which Master Developer are responsible hereunder,
Master Developer shall be solely responsible for all deductibles and self-insured retentions.

3). CERTIFICATES OF INSURANCE. Master Developer will deliver to the City a
certificate of insurance with respect to each required policy to be provided by Master Developer under
this Section. The required certificates must be signed by the authorized representative of the insurance
company shown on the certificate with proof that such person is an authorized representative thereof, and
is authorized to bind the named underwriter(s) and their company to the coverage, limits and termination
provisions shown thereon. A certified, true and exact copy of each of the project specific insurance
policies (including renewal policies) required under this Section shall be provided to the City if so
requested.

4). RENEWAL POLICIES. Master Developer shall promptly deliver to the City and
each additional insured listed above a certificate of insurance with respect to each renewal policy, as
necessary to demonstrate the maintenance of the required insurance coverage for the terms specified
herein. Such certificate shall be delivered to City and each additional insured listed above not less than
thirty (30) calendar days prior to the expiration date of any policy and bear a notation evidencing payment
of the premium thereof.

5). CANCELLATION OR MODIFICATION. Each insurance policy supplied by
Master Developer must be endorsed to provide that the coverage shall not be suspended, voided, canceled
or reduced in coverage or in limits except after fourteen (14) calendar days written notice in the case of
non-payment of premiums, or thirty (30) calendar days written notice in all other cases, has been given to
the City and each additional insured listed above and such notice is by certified mail, return receipt
requested. This notice requirement does not waive the insurance requirements contained herein.

6). NO RECOURSE. There shall be no recourse against City for the payment of
premiums or other amounts with respect to the insurance required from Master Developer under this
Section 17.

7). ENDORSEMENTS AND WAIVERS. All insurance policies required hereunder
shall contain or be endorsed to contain the following provisions:



1. For claims covered by the insurance specified herein, said insurance
coverage shall be primary insurance with respect to the insured, additional insured parties, and their
respective members, directors, officers, employees and agents and shall specify that coverage continues
notwithstanding the fact that Master Developer has left the Licensed Area. Any insurance or self-
insurance beyond that specified in this License that is maintained by an insured, additional insured, or
their members, directors, officers, employees, and agents shall be in excess of such insurance and shall
not contribute with it.

i. Any failure on the part of a named insured to comply with reporting
provisions or other conditions of the policies, any breach of warranty or any action or inaction of a named
insured or others shall not affect coverage provided to the other insured or additional insured parties or
their respective members, directors, officers, employees, and agents.

iii. The insurance shall apply separately to each insured and additional
insured party against whom a claim is made or suit is brought, except with respect to the limits of the
insurer’s liability.

v. Master Developer shall also provide a waiver of subrogation for the
General Liability policy. This waiver must be given by endorsement.

17. ATTORNEY’S FEES. In the event of a dispute between the Parties with respect to the terms or
conditions of this License, the prevailing party shall be entitled to collect from the other its reasonable
attorneys’ fees as established by the judge or arbitrator presiding over such dispute.

18. CONTINUING LIABILITY. No termination of this License shall release Master Developer from
any liability or obligation hereunder resulting from any acts, omissions or events happening prior to the
termination of this License and restoration of the License Area.

19. SUCCESSOR AND ASSIGNS. The conditions and restrictions of this License shall be a
covenant running with the land and shall be binding upon and inure to the benefit of the Master
Developer, its administrators, executors, heirs, and any other successors and or assigns, including any or
homeowner’s association.

20. SURVIVAL. Termination shall not release either party from any liability or obligation under this
License, whether indemnity or otherwise, resulting from the acts, omissions or events happening prior to
the date or termination, or, if later, the date when the Encroachments are removed and the Licensed Area
is restored for its intended public use.

21. CHOICE OF LAW/VENUE/ATTORNEY’S FEES. Any litigation related to this License shall be
brought and prosecuted exclusively in the Eighth Judicial District Court of Clark County, Nevada. The
governing law shall be the laws of the State of Nevada. In the event that at any time either party institutes
any action or proceeding against the other relating to the provisions of this License or any termination or
default hereunder, then the unsuccessful party shall be responsible for the reasonable expenses of such
action including attorneys’ fees, incurred therein by the successful party. To the extent such waiver is
permitted by law, the Parties shall waive trial by jury in any action or proceeding brought in connection
with this License.

22. NO THIRD-PARTY BENEFICIARIES. Nothing expressed or implied in this License is
intended, or should be construed, to confer upon or give any person or entity not a party to this License
any third-party beneficiary rights, interests, or remedies under or by reason of any term, provision,
condition, undertaking, warranty, representation, or agreement contained in this License.



23. FORCE MAJEURE. The occurrence of any of the following events shall excuse such obligations
of the Parties as are thereby rendered impossible or reasonably impracticable for so long as such event
continues: strikes; lockouts; labor disputes; acts of God; inability to obtain labor, materials, or reasonable
substitutes therefor; governmental restrictions, regulations, or controls; judicial orders; enemy or hostile
governmental action; civil commotion; fire or other casualty; and other causes beyond the reasonable
control of the party obligated to perform (excluding financial inability or hardship). Notwithstanding the
foregoing, the occurrence of such events shall not excuse such obligations as this License may otherwise
impose on the party to obey, remedy, or avoid such event.

24. NO CLAIMS OF ADVERSE POSSESSION/PRESCRIPTIVE EASEMENT/ABANDONMENT.
Master Developer acknowledges and agrees that it does not have and will not assert at any time any claim
of adverse possession or prescriptive easement with respect to the License Area or any portion of the
Right-of-Way nor any claim that by granting the License, the City has abandoned or vacated the Right-of-
Way.

25. TIME CALCULATIONS. All references to “days” herein shall mean calendar days unless
otherwise stated. The terms “business days” shall mean Monday thru Friday, exclusive of holidays
observed by the State of Nevada. Should the calculation of any of the various time periods provided for
herein result in an obligation becoming due on a Saturday, Sunday or legal holiday, then the due date of
such obligation or scheduled time of occurrence of such event shall be delayed until the next business
day.
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